HEADQUARTERS' EIGHTH ARMY" 
United States Army 
Office of the Staff Judge Advocate 


„ • Yokohama,, Japan 

' A 9 May .1949 

UNITED STATES OP AMERICA VS NCRIFUMI OfCsU A " 

Review ox the Staff Judge A dvocate 

t The ni at t a ched record of trial by Uorifumi : Otosu at Yokohama 

Japan, from 11 April 1949 to 13 April 1949, by a Military Commission 
appointed by paragraph 1, Special Orders No'. 76, Headquarters Eighth 

,r y ^'5^T d / tat r Art ]yV d ated 9. April 1949, having been referred to 
the Staff Judge Advocate for review is submitted to the Commanding 

vT©n G3T* ££’1 • 


Perso nal Data Concerning Accus e_d 


NAMES Norifumi Otosu 
.AGE: .27 

..RESIDENCE: Fukuoka Ken, Waka- 
matsu-shi,' Sannai-machi, 2 
Chome 

■MARITAL STATUS: Married 
RELATIVES: Wife, 1 son, father, 
•mother, 4 brothers, 3 sisters 
EDUCATION;•Graduate of Military 
Academy ... 

(VOCATION: Shop keeper 
MILITARY CAREER: 1 April 1941 to 
September 1945. 1st Lt. 
Infantry 


DATE OP CONFINEMENT:" 16 March 1949 
DATE: 0? ARRAIGNMENT: 11 April 1949 
PLAC 1 "’ 0^ TRIAL: Yokohama, Japan 
PERIOD OP TRIAL: 11 April to 13 " 
April 1949 

DATE OP SENTENCE: 13'April 1949 
SENTENCE: CEIL for thirty (30) years 
CLEMENCY RECOMMENDED EY COMMISSION:' 
No 


Sp 1 '(As amended R 4)„: On or / ( 
about 10 August 1945, the V 

accused, then a First Lieu¬ 
tenant of Western Army Head¬ 
quarters of the Imperial Japanese 
Army, did willfully and unlawfully 
kill one American Prisoner of 
War held captive by said Western 
Army Headquarters, whose fdentity 
is unknown, by decapitating him 
with a sword. 


2, Synopsis of Charges, Pleas, Findings, Legal Sufficiency and 
Sentence: 

. c 

C_ha_rge—and_ _Sp_ e c i f i c a t i o n s i Pie a s Findings Sust ained 

Charge: Accused, during a " G 'G Yes 

time of war between the United 

States of America, its Allies 

and Dependencies, and Japan, 

did violate the Laws and Customs 

of War, ' ' 
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3. Summary of the Evidence ; 
a. For the Prosecution: 


The accused a 1st Lieutenant of the Western Army Head- * 
quarters of the Imperial Japanese Army, did willfully and unlawfully 
kill an unidentified American PW held captive by said headquarters 
by decapitating him with a swSrd on or about 10 August 1945. On * 
the morning of 10 August 1945, when the accused reported to duty 
he heard rumors that he might participate in the execution of cap¬ 
tured American B-29 flyers which was to be held that morning near 
the Aburayama crematorium located southwest of Fukuoka City, Kyushu 
Japan. -The accused and other members of the execution party together 
with the B-29 flyers to be executed entrucked and departed for the 
scene of the execution. Upon arrival at Aburayama the flyers who 
were handcuffed and blindfolded were unloaded and escorted to the 
spot where they were do be executed. A pit w as dug and preparations 
were, made for the- executions. The entire Japanese personnel were 
assembled in the middle of the field, including 1st Lieutenants Ono 
Kuroki, Eguchi and the accused, by Major Itezono for the purpose of 1 
selecting the executioners. Major Itezono asked for three execu¬ 
tioners from among the group of 1st Lieutenants and when Lieutenant 
? n ? J W i 1 thdreW the rem f inin S three, Kuro'ki, Eguchi and the accusod were, 
told they could participate. The executioners were then assembled 
in single file and the accused was third or fourth in line. After 
about three executions the victim of the accused was brought to the 
edge of the pit and was made to sit on his haunches and was executed 
by the accused by decapitating him with a sword.g After, the executions 
the executioners were given a drink of whiskey by Colonel Tomomori, 
congratulated by him and then dismissed. The accused in his affi¬ 
davit admits that-the executions wore carried out on a voluntary 
basis (Ex l). The unidentified victims of the executions were 
American B-29 flyers who wore shot down during air raids in the 
vicinity of dukuoka City and held as PW f s at Western Army Headquarters. 
The PW’s were not committed for trial by courts-martial and were 
illegally and unlawfully executed as violators of martial lav/ without 
trial by any court (Ex 5). Tatsuo Itezono, former major in the 
Japanese Army and commanding officer of the accused in August 1945, 
testified the accused Otosu decapitated an American flyer on his 
orders near Aburayama crematorium in August 1945. After the execution 
the body was buried in a pit and several days thereafter it was 
formally cremated. Alter the cremation the ashes were temporarily 
placed in a temple for safe keeping and were later thrown into Hakata 
Bay (R 10). The guerrilla squad under Itezono v/as ordered to attend 
the executions by Colonel Sato (1111), The accused did not volunteer 
to participate in the executions but was ordered to do so by Itezono. 
Lieutenant Ono was ordered by Itezono to participate in the executions 
but refused. and was not punished for his actions (R 14). Yoshinao 
4 -v 2 testified that the Commanding General of ‘ the Yamae Army ordered 
that, all captured ,/imer ip an flyers vkero to bo executed and Itezono 
was informed that ho would perform the next executions (R 17). He 
also testified that the accused Otosu and the others who participated 
in tho executions v/ero not told that the victims had not'been tried 
by courts-martial (R 19). Yusoi Wako, former Executive Officer of 
the Legal Section of Western nrrny Headquarters testified that at the 
time of tho execution of-the PW's- ho announced to the Japanese 
personnel assembled at tho executions that the matter .should be kept 
secret because if the facts wore known to other persons there was 
danger that the Japanese personnel participating in the act would 
be punished ( R 22). Fukuichi Yamamoto testified that he v/itnessod 
the accused execute an unknown -merican flyer on 10 August 1945, at 
Major Itezono's orders (R 35). Michio -Ikeda, testified that Captain 
Wako informed the assembly 'at tho. executions- that the matter v/as an 
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army secret and they were not to talk of it (Ft 40). The witness was 
a doctor but was not acting in an official capacity at the executions 
and did not make out death certificates for the victims (R 42).' 

b. For the Defense : *- 

The accused pleaded guilty to the charge and specifica¬ 
tion (R 7). The accused after being warned of his rights as an 
accused, took the witness stand and testified on his own behalf 
(R 55). There was nb direct examination by the defense but in cross- 
examination by the prosecution the accused testified that he was 
notified of the executions on the morning of 10 August 1945, when 
he was in the 1st lieutenants’ room, and had. to run in order to catch 
the truck transporting the prisoners and assembly to the scone of 
the execution (R 56). Upon arrival at the scene of the executions 
the accused unofficially questioned several.of the PWs and ascer¬ 
tained their nationality, age, rank, etc. The PW the accused executed 
was a 1st ^Lieutenant (R 60). However, the accused did not talk to 
this particular PW. Accused testified he ran td catch the truck 
because he had received an alert order from Major Itezono and if he 
had missed the truck it would have been a violation of the order. 
Furthermore, if ho had missed the truck ho would have walked to the 
scone of the execution which was approximately eight kilometers from 
headquarters (R 62). ‘The accused testified that at tho time of the 
executions he believed them to bo legal and authorized for tho fol¬ 
lowing reasons: 1st, tho fact that an order was received' from his 
immediate superior officer, Major Itezono; 2nd, the fact that upon 
arrival at the scene of tho executions, preparations had already boon 
made; 3rd, tho fact that several Legal Section officers, medical 
offleers,.etc . , were already there; 4th, the fact that the PW's 
were strictly escorted by guards and also tho fact that tho Assistant 
Chief of Staff, Tomomori, and a Kcmpei Tai major arrived and the 
accused was under their command. Also the Assistant Chief of Staff, 
Tomomori, made an announcement that the PW's wore court-martialed 
and sentenced to doath. Tho accused testified that while at the 
scene of the executions. Major Itozono ordered tho 1st lieutenants 
to line up and said that three of the four 1st lieutenants would 
perform executions. Lieutenant Ono said, "I won't do it", and stopped 
back. Thereupon, Major Itozono said the remaining throe, Eguchi, 

Kuroki and the accused wore to perform tho executions (R 65). As 
the accused had boon designated as one of tho exooutioners ho could 
not refuse and. although he did state that he was not qualified to 
perform the execution, Major Itozono stated that the method was 
simple and illustrated tho same, thereupon the accused performed 
the decapitation. Tho accused testified that Ono did not participate 
in the executions because he had not boon designated as one.of the 
executioners but was of tho opinion that ho would have participated 
if he had been ordered to do so (R 66). The accused testified that 
ho executed the PW on orders from Major Itezono (R 69). 

•4. Opinion : 

The commission was cons 
jurisdiction over the accused and of the offense eharged. There is 
no evidence that tho accused was not sane at the time of the commis¬ 
sion' of the alleged act or at the time- of the trial. The accused 
was ably represented-by American and Japanese counsel and he fully 
cooperated in his own defense by taking tho witness stand and tosfir 
fying on his- own behalf. 

Tho record is legally sufficient to support the findings 
and sentence.- The findings and sentence arc legal. The accused 
pleaded guilty to the charge and specification and considorablo - 1 

evidence was introduced by tho defense in mitigation of the offense, 

I . - • ‘ i ' - - - v • ;A 
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tituted by proper authority and had 


contending.that the execution was performed pursuant to superior 
orders and v/as an involuntary act on tho part of the accused. How¬ 
ever, the preponderance of the evidence establishes beyond a 
reasonable doubt that the actions of the accused was voluntary, 
at least to a degree, as is evidenced by the actions of Lieutenant- 
Ono who refused to- participate in the executions and who suffered' 
no punishment as a result thereof. 

Tho sentence is not considered excessive in view of the 
attendant circumstances and no. ruling of the commission affects 
adversely the substantial rights of tho accused. 

The defense has submitted a brief to set asido the findings 
and modify tho sentence of the accused. 'The brief and the arguments 
contained therein have been carefully examined and most of tho 
arguments contained therein have been ‘answered in tho foregoing 
opinion. 

5. Recommendations i * 

a. There are no letters.of clemency from any members of 
the commission or others. 

b. The commission sentenced tho accused to confinement 
at hard labor for a period of thirty (30) years, Tho sentence is 
legal and not O XC GSS1VC• 

c. It is recommended that the sentence bo approved. The 

accused was confined 1'6 March 1949; ho was sentenced 13 April 1949. 
Sugamo Prison, Tokyo, Honshu, Japan, is the appropriate place of 
confinement. .. ■ • 

6. Action ; 

attached hereto is a form of action designed to carry into 
effect the above recommendations. 


JOHN H. VOGEL 
Reviewer 

Judge Advocate Section 


I concur generally, 


Although.the accused, after consultation both with Japanese' 
and American Advisory Counsel and explanation of the plea by the 
Law Member of the Commission, pleaded guilty, his testimony that 
he did not think the killing was illegal may be construed as evi¬ 
dencing ar$' improvident plea. Therefor,'in this review his posi¬ 
tion is considered as that of one who has entered a plea of not 
guilty. Under these circumstances, a close scrutiny of the evi- 
dence still compels a finding of guilty of the allegations in the 
amended specification and charge. He could not have believed the 
killing to be legal in the face of the injunction by the legal 
officer at the scene .and before the killing (R. 40), that failure 
to maintain.secrecy as to the homicides might cause punishment 
of the participants' (R. 22). The use of karate and the bow and 
arrow practise (Rv 68) were red flags (p. 8 Ex. 1); the execution 
by decapitation was not a normal type; the normal execution was 
by rifle fire (R. 15, 25, Ex. 2 p. 3, Ex. 3) and it is within the 
common knowledge of mankind that no call for volunteers is made 

at the scene in cases of leg r 'l executions. Furthermore the accused’s ' J 

* ' . • •. 
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burden of establishing that the homicide was legal was not success¬ 
fully borne by the defense (cf. US Vs Iwasaki Case Docket #319 
p. 8 ) ? His post-war flight and concealment (Ex. 1) further evidence 
a guilty mind, mens rea, (US Vs. Sugasawa, Case Docket #224) 


ALLAN R. BROME 

Lt Colonel, ,JAGC 

Army Judge Advocate ^ 
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